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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 20th day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-10174
V.

ROBERT A. WOLFENBARGER

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I ins, issued on May 16, 1990, follow ng an evidentiary
hearing.” W deny respondent's appeal, and grant the
Adm nistrator's, in part.

This proceeding stens fromrespondent's takeoff from Wal ker

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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Field Airport, Gand Junction, CO on March 30, 1988. 1In his

order of suspension, the Adm nistrator clained that respondent

viol ated Sections 91.75(b), 91.87(b), and 91.9 of the Federal

Avi ation Regulations ("FAR " 14 CF.R Part 91), in failing to

mai ntain two-way radi o contact with the tower prior to takeoff,

and in failing to followair traffic control ("ATC")

instructions.” Respondent was given clearance to take off but,

because of an incomng aircraft, that clearance was allegedly

w t hdrawn, and respondent was directed to hold short of the

runway.’® It is undisputed that respondent did not do so, and did

§ 91.

§ 91.

’§ 91.75(b) (now 91.123) provided:

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

87(b) (now 91.129(b)) read:

(b) Communi cations with control towers operated by the
United States. No person may, within an airport traffic
area, operate an aircraft to, from or on an airport having
a control tower operated by the United States unless two-way
radi o communi cati ons are mai ntai ned between that aircraft
and the control tower. However, if the aircraft radio fails
in flight, the pilot in command may operate that aircraft
and land if weather conditions are at or above basic VFR
[visual flight rules] weather mninmns, visual contact with
the tower is nmaintained, and a clearance to land is

recei ved. :

9 (now 91. 13) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

*This airport had no radar, and the only nethod of
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not answer the tower's repeated calls. His takeoff caused ATC to
divert the incomng aircraft.

In support of his allegations, the Adm nistrator offered
testinony fromthe two controllers working the tower at the tine.
They confirned that the tower tape and transcript (Exhibits G2
and 3) accurately reported their conversations with respondent
and ot hers, although they could not confirmthat the tinme of each
transm ssion, as shown on the transcript, was accurate. Wtness
St ephens, who was perform ng |ocal and ground control functions,
confirnmed that the transcript accurately indicated that, after
t akeof f cl earance was given, he broadcast a nunber of tines (and
on nore than one frequency) to have respondent hold short, and
that no response was received. He also testified that he fl ashed
aredlight at the aircraft, and flashed the runway lights to try
to get respondent's attention, to no avail. Tr. at 46-55.

Respondent deni ed the charge, alleging that he heard no ATC
transm ssions after his aircraft was cleared for takeoff. His
copilot on the flight agreed. Respondent suggested that the
problemlay with the tower's radi o equi pnent, or with the
performance of the controllers. Tr. at 99, 155. Respondent al so
alleged that irregularities in the tower tape made it (and the
(..continued)
determ ning the position of incomng aircraft was a call fromthe
pilot. Here, a call froman incomng aircraft shortly after
respondent was cl eared for takeoff indicated that, if both
proceeded wi thout adjustment, separation would be lost. The
testinmony indicates that ATC personnel were seriously concerned

about a md-air collision. Tr. at 55, 73.
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transcri pt produced fromit) unreliable, and that the case should
be di sm ssed due to FAA inproprieties in connection with the
tape. For exanple, he suggested that the timng of the
instruction to hold short was not as stated by the controllers
and as shown on the transcript, but that the instruction to hold
short was given after the aircraft had taken off. Tr. at 11.°
The | aw judge found that respondent had violated § 91.87(d)
in failing to maintain two-way radi o communi cations, and al so
found a violation of 8 91.9. He noted no evidence that
respondent's radi os had mal functi oned.® However, he concl uded
that 8 91. 75(b) and 8§ 91.87(d) were mutually exclusive. He
reasoned that no respondent could be found to have viol ated an
ATC instruction if he is also found not to be in radio contact

(i.e., if you do not hear an instruction, you can not violate

‘Equi pment at Grand Junction did not pernmit copying of the
tower tape in a way that woul d preserve the different channels of
transm ssions or the digital tinme recording. ATC had a smal
cassette recorder and used that, wth a m crophone. The result
was a tape in which different channels were overl apped. ATC did
not preserve the original tape after the 15-day period
prescribed, although exactly when it was reused was not clear on
the record. Respondent made a Freedom of Infornmation Act
("FO A") request for the tape. Although the request was received
on the 16th day, it appears that the FAA made no effort to
ensure, if the tape had not yet been reused, that it would not
be.

Respondent cl ai ned that the original tape should have been
preserved, and that, because the re-recording was not made in
accordance with FAA procedures, it should not be used.

Al | egedly, the destruction of the original denied respondent
what ever chance he m ght have had to produce docunentary evi dence
confirmng his version of events.

*This was not alleged. Respondent adnitted that he had had
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it).

In response to respondent's concerns about the tape and
transcript, the law judge found themreliable, but stated that,
even if a different procedure had been used to produce the tape,
the result woul d not have changed.® For two reasons, the | aw
judge reduced the suspension fromthe proposed 60 days, to 20
days. First, the reduction reflected dism ssal of the § 91. 75(b)
claim Second, he determ ned that ATC action contributed to the
i ncident, "in clearing himfor takeoff when another aircraft is
I nbound on the sanme heading." Tr. at 166.

We address respondent's appeal first. He identifies three
errors in the law judge's 8 91.87(b) finding, the first of which
Is that the evidence does not support the conclusion. W
di sagr ee.

As the Administrator notes in his appeal, the regul ations
identify only one affirmative defense to this charge -- in-flight
radio failure. Radio failure is not even alleged here. The two
i nvol ved controllers stated that respondent did not heed the
calls to hold short, or the flashing red or runway |ights.
Respondent and his copil ot denied hearing any transmi ssions.’

(..continued)
no communi cations problens. Tr. at 112.

‘He al so found that the FAA was not at fault in handling the
FO A request, as it arrived after the date the tape could be
reused.

I'n fairness, we note that respondent would have had his
back to the tower, and therefore to the red flashing light. He
also testified that he did not appreciate the significance of the
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Thus, the question becones one of witness credibility, and
respondent fails to show, as required, that the | aw judge's

assessnment was arbitrary or capricious. Admnistrator v. Smth,

5 NTSB 1560, 1563 (1987).°

There is also no basis to sustain respondent’'s suggestion
(Appeal at 6) that the controllers' transmtter was not
functioning. Respondent failed to rebut the Admnistrator's
evi dence showi ng that respondent had received earlier ATC
transm ssions. Furthernore, there were no reported problens with
the tower radi o equi pnent.®

Respondent next argues that, because the FAA violated its
own procedures for tape retention and copying, either the case
shoul d be dism ssed or we should presune that a proper copy of
the tape woul d have provi ded evidence favorable to respondent.
Respondent's third argunent duplicates the second. He clains a
| ack of due process fromthe handling of the tape, and insists

(..continued)
flashing runway |ights.

‘W reject respondent's suggestion that, because the
transcript had no reliable tinmes, and because the controllers
evi dence depended entirely on the tape and transcript, there was
no basis to conclude that the instruction to hold short was given
before the aircraft was airborne. This m scharacterizes the
evidence and the testinony. The controllers testified
categorically that the hold short instructions were given prior
to respondent's takeoff, and the details they offered indicate a
recol l ection of events far nore specific than the tape and
transcript could provide. Mreover, and especially in view of
the controllers' extensive testinony, respondent nmakes nore of
the lack of tine evidence than it nerits. See infra.

Difficulties ATC had in contacting the incoming aircraft
were satisfactorily explained. Tr. at 73-74.
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t he conpl ai nt be di sm ssed.

We agree with the law judge that the FAA did not violate its
tape retention procedures although, as noted earlier (see
footnote 4), we think additional efforts should and coul d have
been made. G ven all the facts of record, we decline to nake a
presunption favorable to respondent as a result of the FAA s
action.

And, as did the law judge, we can find no violation of any
internal FAA instructions regarding tape copying. Paragraph 573
does not require that copying equi pnent be capable of separate
copying of the different frequencies, and the transcript, which
"unscranbl ed" the re-recording to elimnate overlap, was
certified accurate by the transcriber and the two controller
Wi t nesses. Mor eover, any mssing or unintelligible phrases are
not critical to the issues before us and do not detract fromthe
remai ni ng portions of the transcript.

In addition, the fact that the separate frequency containing
the tinmes of the transm ssions was not reproduced is not
critical. Again, it is not required by the FAA manual, nor does
its absence conpromise the Administrator's presentation.' The
tinmes in the transcript were arrived at by using a beginning tine

fromthe tape, and neasuring in real tine thereafter. Tr. at 23-

“Respondent argues that separate recording of each channel
is required, but the rule he cites (7210.3l manual, 8§ 4, § 341)
refers to the original, not the re-recording.
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25." Thus, any differential between the original tape and the
transcript tinmes should be mnor, at nost. Accordingly,
respondent's due process argunents are m splaced and do not
warrant the relief sought.

Turning to the Admnistrator's appeal, we find that the
8§ 91.75(b) violation was proven by substantial evidence and that
the law judge's analysis was in error. As noted earlier, the
only regul atory exception to conpliance with an instruction is
in-flight radio mal function. Here, it is clear that respondent's
radi os were working, and we have rejected the claimthat the
tower transm ssions were not being broadcast. There are various
ot her possibilities that would explain respondent's failure to
acknowl edge and abide by the instruction to hold short. For
exanpl e, the radi os may have been tuned to other frequencies.
Contrary to the | aw judge's analysis, none of the possibilities
excuses respondent's failure. He is required to have operating
radios at this airport so that he can nmaintain two-way radio
comuni cation. \Wether radio frequencies are m s-sel ected,
whet her a pil ot does not hear because his attention is el sewhere,
or whether he hears a transni ssion but chooses to ignore it, is
irrelevant. An ATC instruction was violated. As the

Adm ni strator points out (Appeal at 15), the |aw judge's

“"Contrary to respondent's allegations, the voice activation
capability of the m crophone was not in use. The cassette
recorder could not accommodate it. That the tape is in "real
time" is confirnmed by hearing it, as it contains silent spaces.
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construction would |l ead to avoi dance of all ATC instruction
violations sinply by claimng that they were not received. Not
only is this a strained reading, but it is inconsistent with our

prior interpretation of the rule. See Admnistrator v. Reid, 1

NTSB 620 (1969) (piloting of aircraft with no radio and resultant
failure to conply with light signals fromthe tower resulted in
violations of § 8§ 91.75(b) and 91.87(b)).

The last matter requiring attention is the Admnistrator's
request that we reinstate a 60-day suspension. W decline to do
so, and affirmthe | aw judge's reduction to 20 days. W do this,
however, for a reason different fromthat cited by the | aw judge.
Wthout attenpting to evaluate the | aw judge's concern that the
controllers contributed to the incident, we are satisfied that a
20-day suspension is nore consistent with precedent. See, e.q.,

Adm nistrator v. Fields, 4 NISB 512 (1982) (15-day suspension for

violation of 8 8§ 91.75(a) and (b), 91.121(a), and 91.9);
Adm nistrator v. Honan, 4 NTSB 418 (1982) (15-day suspension for

violations of 8 § 91.75(a) and 91.9); and Adm nistrator v.

Roet man, 3 NTSB 4023 (1981) (15-day suspension for violations of
8§ 8§ 91.83(d) and 91.87(b)). Conpare Admnistrator v. Stifel, 3

NTSB 3536, 3538 (1981) (60-day suspension for violations of
8§ 8§ 91.75(b), 91.87(h), and 91.9, when violations found to be

"del i berate and flagrant").
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ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent's appeal is deni ed;

2. The Adm nistrator's appeal is granted to the extent

di scussed in this opinion;

3. The 20-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.*

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).
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